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In June of 2015, the Digital Privacy Act (DPA) received Royal Assent and officially

became law in Canada.
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The Digital Privacy Act modernizes the private sector privacy laws by amending the
Personal Information Protection and Electronic Documents Act (PIPEDA). This will
better protect Canadian citizens’ personal information when doing activities online,
such as banking and shopping, and is a great step forward for Canadian privacy

regulations.

Personal information includes any personal identifier such as a name, email
address, telephone number, IP address, tracking of website visits through cookies
placed on a user’s device, GPS locations, and other information that could be used to

identify someone.

Like privacy acts and laws in other countries, the DPA sets out regulations for how
personal information can be collected from users, how the information can be used,

and how the information can be disclosed.

It also addresses issues of mandatory notification of users in the event that user
personal information collected by a website is compromised by way of a failure of a

security safeguard of the website.

What does this mean for Canada-based businesses?

The three main changes to PIPEDA that the DPA makes are:

1. The new graduated consent standard



2. The new consent and knowledge exceptions

3. The data breach notification requirement

Main changes to PIPEDA

Graduated consent required

Before the DPA became law, all that was required by a Canadian business to obtain
consent to collect and use personal information from a user was that the user is clearly
informed and given notice that personal information would be collected and how this

information would be used.

Now, however, consent to collect a user’s personal information will only be deemed as
valid “if it is reasonable to expect that an individual to whom the organization’s
activities are directed would understand the nature, purpose, and consequences of
the collection, use or disclosure of the personal information to which they are

consenting.”

The update to the consent requirement has been made in an attempt to protect more

vulnerable groups of Canadians, such as children, and the mentally impaired.

This update means that a business is now required to make efforts to ensure
that the language used to inform users is not too sophisticated for the

website’s audience.

For example, if your website has a very broad range of users, from adults to children,
your disclosure language should be written as simply as possible to make sure that not

only the adults can understand what exactly is going on.

This may be a costly and time-consuming endeavor for Canadian businesses. Because

this is such a new requirement that is unique to Canada, there is no precedent and



guidance is yet to be provided.

If your website caters exclusively to adults and doesn’t allow children to register, you’ll
have a much easier time meeting this new requirement. However, if children are
allowed to use and register with your website, and if anything on your website attracts
or is directed towards children, you will need to significantly simplify your

request for consent and your notification about data collection practices.

Authors at McCarthy Tetrault have questioned whether an organization with a website
that has millions of visitors across a range of demographics would have to provide
their webpage with a question about age and then, once answered, direct that

individual user to one of a number of Privacy Policies.

This would take a lot of time and cost a lot of money for every Canadian website to do.

The amended language appears to require organizations to assess the sophistication of the
users of its websites, products, and services and determine whether such persons
understand what they are reading and agreeing to. For an organization with a website that
has millions of visitors across multiple demographics, this may be expensive and ultimately,
unworkable. For instance, a clothing retailer may have an online catalogue of kids' and
teens’ clothes —is the target demographic kids and teens? Or their parents? Would an
organization have to “gate” their webpage with a question about age that, once answered,
directs that person to one of a variety of privacy policies? Similar questions will arise for
mass-market apps that are attractive to all kinds of audiences.

Before further guidance is published, a general way you can strive to meet DPA

requirements is to simplify your Privacy Policy as much as possible.

Below is an example of how Facebook has simplified a section for reading its Privacy
Policy to make it easier to navigate and understand. Each section is presented as a
short and simple question that a user would want the answer to, such as “What kinds

of information do we collect?” and “How is this information shared?”


http://www.mccarthy.ca/article_detail.aspx?id=7117
https://www.facebook.com/

What kinds of information do we D ata p O I i Cy

collect?

We give you the power to share as part of our mission to make the

5 Tl R R world more open and connected. This policy describes what

information we collect and how it is used and shared. You can find

additional tools and information at Privacy Basics.

> How is this information shared?
As you review our policy, keep in mind that it applies to all Facebook

brands, products and services that do not have a separate privacy
How can I manage or delete

Sk abotd e policy or that link to this policy, which we call the “Facebook Services”

or “Services.”

How do we respond to legal
requests or prevent harm?

> How our global services operate

How will we notify you of changes
to this policy?

How to contact Facebook with
questions

When one of the main questions is clicked on, a sub-menu opens with more specific

breakdowns of relevant information.

For example, when a user clicks on “What kinds of information do we collect?” he will
be taken to a menu of options such as “Things you do and information you provide”
and “Things others do and information they provide.” This further helps a user find
the exact type of information they are looking for within the Privacy Policy of
Facebook.


https://www.facebook.com/privacy/explanation

What kinds of information do we
collect?

Things you do and information you
provide.

Things others do and information
they provide.

Your networks and connections.
information about payments.
Device information.

Information from websites and
apps that use our Services.

Information from third-party
partners.

Facebook companies.

When a user clicks on one of the sub-menu options, they are taken to the relevant

section where the information is written in short, clear paragraphs.

For example, Facebook lets users know that it collects information about how a user
uses the service, such as the type of content viewed or engaged with, and the frequency

and duration of these activities:



Things you do and information you provide.

We collect the content and other information you provide when you use
our Services, including when you sign up for an account, create or share,
and message or communicate with others. This can include information
in or about the content you provide, such as the location of a photo or
the date a file was created. We also collect information about how you
use our Services, such as the types of content you view or engage with or
the frequency and duration of your activities.

Things others do and information they provide.

We also collect content and information that other people provide when
they use our Services, including information about you, such as when
they share a photo of you, send a message to you, or upload, sync or
import your contact information.

Your networks and connections.

We collect information about the people and groups you are connected
to and how you interact with them, such as the people you communicate
with the most or the groups you like to share with. We also collect
contact information you provide if you upload, sync or import this
information (such as an address book) from a device.

When a Privacy Policy is written in a very clear and easily understandable way, and
access to this information is made easily accessible when requesting consent to collect

personal information, the DPA should be satisfied.

When a new user signs up to use Facebook, links are provided right at the bottom of
the sign-up page, and right above the Sign Up button that lets a user know, in simple
language, that by clicking “Sign Up” they are agreeing to the website’s legal

agreements.

Each legal agreement is clearly linked back to this notice, and each legal agreement is

clearly organized and written in easy to understand language:



facebook
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Sign Up
Connect with friends and the Its free and always will be.
world around you on Facebook. e =T
“Irst Name Last Name
See photos and updates from friends in News Feed. e
Re-enter Email
Share what's new in your life on your Timeline. New Password
Birthday
Find more of what you're looking for with Graph Search. Month ¢+ Day & Year ¢ :':':;,l;i?’ MIIES

Female Male

y ciciking Ségn Up, you agree to our Te'~'. nd that you
g our Data Use Policy, indudia l Gkt Use

Create a Page for a celebrity, band or business.

This is an effective way to satisfy the requirements of the DPA that consent will

actually be intended by the users who sign up to use Facebook.

Clear language pop-up boxes can also be an effective way of obtaining consent by

providing appropriate notice.

Below is an example from BBC of how the website notifies users of their use of cookies
to comply with EU Cookies Directive, provides a link to “Find out more” and a link to

change the cookie settings.

Cookies on the Weuse C‘L:c‘«' s to ensure that we give you t
webs e also use cookies to e > We
BBC website "> “‘;,, ?.“f C"?‘ff ?. '

v Continue

© Find out more

New consent and knowledge exceptions


https://bbc.com/
https://termsfeed.com/blog/eu-cookies-directive/

A number of new and very helpful exceptions have been added for when personal
information about an individual may be collected, used and disclosed without needing

to provide knowledge of and obtain consent for these actions.
The key exceptions for when consent will not be required are as follows:

e When personal information is disclosed to another organization for reasonable
purposes of investigating a breach of an agreement or of the laws of Canada, for

the purposes of preventing, suppressing, or detecting fraudulent activity.

e When personal information is used or disclosed during the course of a
prospective business transaction.
Note: The information must be safeguarded during the course of the prospective
business transaction, and either returned or destroyed if the transaction does not

proceed as planned.

e When the personal information is produced by an employee during the course of

their employment, profession, or business.

e When the personal information is information that is contained in a witness
statement that is deemed to be a necessary statement to process, settle, or assess

an insurance claim.

e When the personal information is disclosed by a business that has reasonable
grounds to believe that the personal information is related to a breach of the laws

of Canada, or the laws of a province or foreign jurisdiction.

e When the personal information is contact information that is used solely for the
purpose of communicating with an individual in relation to that individual’s

profession, business, or employment.

Data breach notification requirement



This requirement is not fully in place yet and no timeline has been provided for its
implementation. It will not be in place until the Canadian government meets with the
Office of the Privacy Commission and with stakeholders to establish the specific
implementation regulations. However, it is not too soon to begin considering the

future requirement and how it will affect your business practices.

This requirement will, in the future, require businesses to report any and all breaches
of security safeguards that involve personal information under the control of the
business, if it is reasonable to believe that the security breach has created an actual risk

of significant harm to an individual.

The breach must be reported to the Privacy Commissioner as well as the affected
individuals as soon as feasibly possible after the breach has been determined to have

occurred.

Watch for updates on this important notification requirement so you’ll know when and

how to begin implementation.

By Sara Pegarella
Law school graduate, B.A. in English/Writing. In-house writer.

Oct 23, 2016

This article is not a substitute for professional legal advice. This article does not create an attorney-client
relationship, nor is it a solicitation to offer legal advice.
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